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EXAMINER'S ANSWER 



This is in response to the appeal brief filed August 06, 2006 appealing from the Office action 
mailed June 06, 2006. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial proceedings 
which will directly affect or be directly affected by or have a bearing on the Board's decision in 
the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection contained in 
the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

6,722,084 Herman 04-2004 

5345961 Yerchaetal 09-1994 
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The following references are being cited as extristic evidence of the level of one of 
ordinary skill in the art or Official Notice; this art is not being relied upon as part of an art 
rejection. 

2^10,060 Budd 04-1940 

6,773,140 Lee 08-2004 

6,397,869 Jennings 06-2002 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claims 1, 3-5, 8, 9, 1 1-16, 19, and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Herman (US 6,722,084) in view of Yercha et al (US 5,345,961). Berman et al 
show an inflatable play tent 10 that can assume a fanciful shape, such as a house 100 as shown in 
Figure 2, or "any structural design suitable for use as an inflatable structure (column 2, lines 39 
to 40). The tent includes an inflatable base or floor 20, a plurality of inflatable walls 30 , and a 
foot operated pump 300 to inflate the device. A pivoted doorway 70 can be provided in one of 
the walls of the tent. As shown in Figure 2 the doorway 170 is formed as a pivoted flap in a wall 
130 of the tent. A sound generating means 200 can be attached to the tent (column 4, lines 16 to 
42). Note that other means for sensory stimulation can be attached to the tent (column 4, lines 40 
to 42) which can include sight. These stimulation enhancing features are appropriate for the 
decorative motif associated with the tent -read for example lines 27 to 39 of column 4. The 
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shape and motif of the tent structure can be varied from that of only a camping style tent and/or 
house as shown. See column 2, lines 40 to 45 and column 3, line 65 for suggestions that the 
overall shape and images used upon the tent can be varied from that of a house or enclosed 
structure. Yercha teaches that it is well known in the art to produce a play enclosure for a child 
that takes the form of an animal, such as that of a dinosaur. It would have been obvious to one of 
ordinary skill in the, art to have used an animal type of decorative image or motif upon the 
Berman tent as taught by Yercha. The motivation would have been to create a play enclosure that 
has a decorative effect which is pleasing and/or attractive to a child. In addition the examiner 
notes it is well known in the art to provide a tent with an interior light, and as such the subject 
matter of claim 20 is within the ordinary level of skill in the art. With regards to claim 19, since 
Berman already suggests the use of sight stimulatory features the examiner submits that 
providing decorative lights that enhance the decorative motif of the tent would be within the 
ordinary level of skill in the art. 

(10) Response to Argument 

With respect to the arguments made concerning the rejection of claim 1, 5, and 9, 
the examiner offers the following comments. The applicant has argued that the examiner has not 
met the inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), that 
are applied for establishing a background for determining obviousness under 35 U.S.C. 103(a) 
which are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in tiie application indicating obviousness 
or nonobviousness. 
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With respect to the first inquiry the applicant has argued that the examiner has not made 
an accurate statement as to the teachings of the prior art, and has specifically argued that Yercha 
et al does not show or teach the use of a tent that forms an enclosure that takes the form of an 
animal. The applicant is incorrect with regards to Yercha et al. The term used in claim 1 is 
specifically "having features of a real animal", and not 'takes the form of an animal" as argued 
by the applicant on page 10, line 21 of the brief, Yercha et al clearly shows and suggests that the 
enclosure have features based upon that of a real animal, and to that end uses decorative features 
(such as graphical rendering upon the enclosure) and three dimensional features (i.e., the outline 
of the tent entrance) which are clearly based upon features of a real animal. The argument is 
without merit. The argument concerning the second inquiry also fallacious. The examiner stated 
in detail within the body of the rejection exactly what is shown by Berman (US 6,722,084) which 
is cited as being the primary reference, this statement is present in lines 7-20 of page 2 of the 
written Office Action. The examiner then followed this with a fiirther statement as to what is 
taught by Yercha et al (US 5,345,961) which is cited as being the secondary reference. This 
statement begins on the last line of page 2 and continues through line 1 of page 3, and sets forth 
explicitly that "Yercha teaches that it is well knovm in the art to produce a play enclosure for a 
child that takes the form of an animal, such as that of a dinosaur". Clearly this is intended to 
state what the examiner feels is the difference between the primary reference and what is set 
forth in the claims. This argument is also without merit. The argument concerning the third 
Graham inquiry is spurious at best. While the applicant is correct in noting that finding the 
ordinary level of skill in the art is an important criteria (read arguments beginning in the last 
paragraph of page 1 1 and continuing through page 12), the applicant then ends the arguments 
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with a bald assertion that the person of ordinary skill in the art would be a parent of a child using 
the invention, with the parent having a college degree and no training in the area of sleeping area 
designs for children. No evidence whatsoever is presented for this assertion, nor has the 
applicant stated why this particular level of skill in the art renders the rejection improper. 
Without any suggestion as to why this particular point is of importance to the facts present the 
examiner does not see any reason to remove the rejection. Finally, the applicant has stated the 
fourth Graham inquiry is not an issue in the application. 

The applicant has argued that there is no motivation to combine the references, and 
specifically that there is no motivation present within the references themselves for combining 
them as suggested by the examiner. This ignores the fact that it is a well settled proposition that 
knowledge generally available to the skilled artisan can serve as a motivation for combining . 
references. In this particular case the examiner clearly offered such a type of motivation for 
combining the references, in the statement that the "motivation would have been to create a play 
enclosure that has a decorative effect which is pleasing and/or attractive to a child". The 
applicant has not shown why this motivation is flawed or outside the general level of skill in the 
art. It is simply well known in general that one may and can vary and/or change the decorative 
aspect or motif associated with an existing object of manufacture. One can, for example, paint a 
motor vehicle another color that differs from the original stock color, and one may also decorate 
the vehicle with add on features such as lights, trim, and so forth to the point that the vehicle 
differs radically in appearance than the original. The desire to customize is well known, and the 
examiner submits that this applies to objects such as play tents as well as motor vehicles. 
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The applicant has also argues that the examiner must submit an affidavit under Rule 
104(d)(2) to support the rejection of claim 20 (and claim 9). Rule 104(d)(2) applies to 
knowledge known personally to the examiner, which was not used in the rejection. The actual 
rejection stated "it is well known in the art to provide a tent with an interior light" which is no 
more than taking notice that a feature is well known in the art in general. In response to this 
argument the examiner has cited references to Jennings (US 6,397,869), Lee (US 6,773,140), and 
Budd (US 2,2 1 0,060) for US patents that show the use of lights within a tent structure. 

The examiner has already presented arguments in the Final Rejection against the 
assertion there is not a reasonable degree of success to be expected from the combination of 
references. It is noted that the applicant has not shown why there would be problems with open 
space and balance with such a combination. A bald assertion of such is not proof of the same. 

Finally the applicant has argued on page 14 that the combination does not show all of the 
claim limitations. The examiner does not agree, and notes that the limitations referred have not 
been interpreted in the narrow sense apparently intended by the applicant. The Barman tent is 
free standing and is inflatable, and term "animal-shaped" is open ended and could refer to nearly 
anything. Once could easily argue that as it is presently shaped the Berman tent is shaped like a 
pill bug, a turtle, or a barnacle. This is before any modification of its shape is done as part of a 
combination with Yercha, and would presumably still exist even after the combination is made. 

The arguments made concerning claims 3, 4, and 8 have been reviewed and are 
unpersuasive. Much of the arguments presented are redundant and have been answered above. 
The examiner has dealt with these features in the arguments presented in the final rejection. 



Application/Control Number: 10/684,954 Page 8 

Art Unit: 3673 

With respect to claim 8 the examiner notes that it is well known in the design of toys, signs, and 
other devices that use simulative features to provide lights that simulate the appearance of eyes. 

The arguments presented with respect to claims 1 1 and 12 are substantially a duplicate of 
those presented against claims 1, 5, and 9. Since these arguments were dealt with above there is 
no reason to repeat them in detail. In the examiner's opinion the only real difference between 
claims 1 1 and 1 2 and claim 1 , 5, and 9 is the method limitations set forth in the preamble. These 
limitations set forth a method of taking a nap by using a structure of the type claimed, by 
crawling inside and lying down, the examiner submits that these steps are inherently met by 
simple use of the Berman tent since using the tent involves at some point crawling into the tent 
interior through the doorway and lying down or sitting mside the tent. Note that claim 1 1 does 
not actually state that the child sleeps inside the structure, but instead states that the structure 
provides a place for a child to take a nap. 

The arguments presented with respect to claims 13-16, 19, and 20 are also substantial 
duplicates of those presented against claims 1, 5, and 9. Since these issues have been addressed 
above there is no need to repeat the arguments again. 

(1 1) Related Proceedmg($) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the Related 
Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
Respectfully submitted, 
Michael Trettel 
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